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 1.  TIME:  8:30   CASE#: MSC12-02268 
CASE NAME: ABELLA VS SIGNATURE 
HEARING ON MOTION FOR LEAVE TO FILE 7th Amended COMPLAINT 
FILED BY ABELLA OWNER'S ASSOCIATION 
* TENTATIVE RULING: * 
 
Before the Court is Abella Owner’s Association’s (“Abella”) Motion for Leave to File Seventh 
Amended Complaint against Signature at Abella  (“Signature”) (the “Motion”). 
Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 
pleadings. The general rule is that the Court should exercise this discretion liberally in favor of 
amendments to permit the resolution of all disputed matters between two parties in a single 
proceeding. See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 
Cal.App.4th 905, 916. 

Also, general speaking, the validity of a proposed amended pleading is not considered in 
deciding whether to grant leave to amend. After leave to amend is granted, the opposing party 
usually will have the opportunity to attack the validity of the amended pleading. 1 Weil & Brown, 
Civil Procedure Before Trial (The Rutter Group 2011) § 6:644.  
 
Here, however, trial is just about three months away.  There would simply not be time to settle a 
new round of pleadings if, as defendants say, they would demur to the Seventh Amended 
Complaint.  
 
Moreover, if and to the extent the Eleventh Cause of Action adds issues to the case at this late 
date (as defendants say), then plaintiffs have not adequately explained why they have waited so 
long to bring them.  They risk prejudicing defendants and the trial date with no better 
explanation than that they did not notice this issue sooner. 
 
On the other hand, if and to the extent that the Eleventh Cause of Action adds absolutely no 
new issues to the case (as plaintiffs say), then it is not at all clear why (i) the complaint needs to 
be amended; and (ii) plaintiffs could not later seek leave to amend to conform to proof.  
 
In short, plaintiffs seek to add a problematic claim at what is, essentially, the last minute.  This 
case has been pending almost four years and is 95 days from trial.  This is not the time to be 
settling the pleadings.  If this is really as innocuous a matter as plaintiffs’ say, they have other 
remedies.  If it is not as innocuous as plaintiffs’ say, then it is too late. 
 
The motion is denied. 
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 2.  TIME:  8:30   CASE#: MSC15-01990 
CASE NAME: DIAS VS 24 HOUR FITNESS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS AS TO LILIANA 
CERVENTES  FILED BY 24 HOUR FITNESS USA, INC. 
* TENTATIVE RULING: * 
 
Motion continued to July 21, 2016, at 8:30 a.m., in Department 17. 
 
 
  
 3.  TIME:  8:30   CASE#: MSC15-02128 
CASE NAME: OLSON-SHEDOUDY VS PACIFIC PINNACLE REAL ESTATE 
HEARING ON  (JOINDER IN)  MOTION TO TRANSFER VENUE 
FILED BY TICOR TITLE COMPANY OF CALIFORNIA, FIDELITY NATIONAL HOME 
* TENTATIVE RULING: * 
 
The motion to transfer venue is granted. The motion was not brought or opposed in bad faith. As 
a result, the Court declines to award any sanctions against any party. 

Waiver 

In the first instance, the Court declines to find that Pacific Pinnacle waived its right to bring any 
argument concerning venue. See Estep v. Budger Mfg. Co. (1958) 164 Cal.App.2d 119, 124 
(“the privilege to have the place of trial changed may be waived impliedly as well as expressly, 
but in order to do so there must be some act of the moving party tending to show his intent to 
invoke the jurisdiction of the court of first instance for the trial of questions of the fact or of law”).  

Here, Pacific Pinnacle has not engaged in any act that tends to show its intent to invoke the 
jurisdiction of this Court. 

The Court has, therefore, considered all of the arguments on their merits. 

Section 395(b) 

Code of Civil Procedure (“CCP”) § 395(b) provides, in pertinent part: 

Subject to the power of the court to transfer actions or proceedings as provided in 
this title, in an action arising from an offer or provision of goods, services, loans 
or extensions of credit intended primarily for personal, family or household use, 
other than [exceptions not applicable here], the superior court in the county 
where the buyer or lessee in fact signed the contract, where the buyer or lessee 
resided at the time the contract was entered into, or where the buyer or lessee 
resides at the commencement of the action is the proper court for the trial of the 
action. 

Fontaine v. Super. Ct. (2009) 175 Cal.App.4th 830 (“Fontaine”) interpreted CCP § 395(b) and 
controls the disposition of this motion. Fontaine found  

the plain language of [CCP § 395(b)] provides that an action arising from certain 
consumer transactions … must be tried in the superior court of the county where 
either (1) the buyer or lessee signed the contract; (2) the buyer or lessee resided 
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at the time he or she entered into the contract; or (3) the buyer or lessee resided 
at the commencement of an action … the venue provisions of [CCP § 395(b)] 
apply as long as the action arises from a consumer transaction specified in the 
statute. 

Id. at p. 838. 

Thus, the Court must make two determinations to decide if § 395(b) applies.  

First, it must determine if this action “arises from a consumer transaction specified in the 
statute.”  

Second, it must determine the identity of the superior court of the county where either (1) the 
buyer or lessee signed the contract; (2) the buyer or lessee resided at the time he or she 
entered into the contract; or (3) the buyer or lessee resided at the commencement of an action. 

Paragraph 1 of the complaint says that “[t]his is a class action brought by Plaintiffs on behalf of 
all persons … who … employed the services of Pacific Pinnacle Real Estate Services, Inc. to 
buy or sell a residential home in California in a transaction in which Pacific Pinnacle … received 
any payments from any person … related to the TransactionPoint real estate software.” 

The crux of the complaint is that the class was harmed because various real estate agents 
received “kickbacks” for using certain real estate settlement services, all without disclosing that 
arrangement to its consumer clients. 

The Court considers that real estate settlement services in connection with the purchase or sale 
of residential real estate are an offer or provision of services intended primarily for personal, 
family or household use within the meaning of CCP § 395(b). And, as paragraph 1 of the 
complaint shows, the action “arises from” that consumer transaction. Thus, the Court concludes 
that this action arises from a consumer transaction specified in CCP § 395(b). 

Plaintiff Michelle Olson-Shedoudy is alleged to have employed Pacific Pinnacle to sell a home in 
San Diego County. (Complaint ¶ 11.) Plaintiffs Marcel and Lucy Brysk likewise are alleged to 
have employed Pacific Pinnacle to sell a home in San Diego County. (Complaint ¶ 12.) Pacific 
Pinnacle only had one office during the class period, located in San Diego County. (Complaint ¶ 
67.) 

From these allegations, it is clear that both Olson-Shedoudy and Brysk resided in San Diego 
County at the time they allegedly employed Pacific Pinnacle to sell their homes in San Diego 
County. 

That ends the analysis. Section 395(b) applies, and Fontaine says its application is mandatory. 
The motion is granted. 
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 4.  TIME:  8:30   CASE#: MSC15-02128 
CASE NAME: OLSON-SHEDOUDY VS PACIFIC PINNACLE REAL ESTATE 
HEARING ON MOTION TO TRANSFER VENUE 
FILED BY PACIFIC PINNACLE REAL ESTATE SERVICES, INC., ET AL. 
* TENTATIVE RULING: * 
 
See line 3. 
 
 
  
 5.  TIME:  8:30   CASE#: MSL15-03447 
CASE NAME: WELLS FARGO BANK, NA VS AMBER OVERSTREET 
HEARING ON MOTION FOR ORDER TO DEEM MATERS ADMITTED & FOR SANCTIONS 
FILED BY WELLS FARGO BANK, NA 
* TENTATIVE RULING: * 
 
 Before the Court is an unopposed motion for truth of matters and imposing monetary 
sanctions filed by plaintiff Wells Fargo Bank, NA (“Wells Fargo”). By this motion, Wells Fargo 
seeks to have the contents of its requests for admissions deemed admitted for failure to respond 
under Code of Civil Procedure (“CCP”) § 2033.280. Also, Wells Fargo seeks monetary 
sanctions against the defendant Amber Overstreet (“Overstreet”) for failure to respond under 
CCP § 2033.280.  
 
 CCP § 2033.280(c) provides the Court authority to order that the genuineness of any 
documents and the truth of any matters specified in a request to admit be deemed admitted 
unless the party to whom the request for admissions has been served, before the hearing on the 
motion, proposes a response to the requests in compliance with CCP § 2033.220. Overstreet 
has provided no such response.  
 
 CCP § 2033.280(c) mandates that the Court impose a monetary sanction on a party who 
fails to serve a timely response to requests for admission. Wells Fargo’s request for admissions 
was served on Overstreet on January 2, 2016. (Declaration of Ranjeet Brar (“Brar Decl.”) in 
support of the Motion Ex. A.) Under CCP § 2033.250 Overstreet’s response were due within 30 
days. Overstreet has not responded to the request to admit. (Brar Decl. ¶ 5.) 
 
 Wells Fargo has incurred $60.00 in costs in bringing the motion. (Brar Decl. ¶ 6.) 
 
 Overstreet has not responded to Wells Fargo’s motion or its request to admit. As a 
result, the contents of the request for admissions are deemed admitted and Overstreet is 
sanctioned $60.00. 
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 6.  TIME: 10:30   CASE#: MSN14-0300 
CASE NAME: FAST LANE TRANSPORTATION, INC. 
SPECIAL SET HEARING ON: BRIEFING ON PEREMPTORY WRIT / JUDGMENT 
SET BY COURT 
* TENTATIVE RULING: * 
 
The parties are to appear. 
 
 
  
 7.  TIME:  1:30   CASE#: MSC14-01922 
CASE NAME: VIDRIO VS. CITY OF PITTSBURG 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
The Court has been advised that the matter has settled.  Accordingly, this issue conference is 
converted to a case management conference.  The parties shall be prepared to advise the Court 
of the status of their efforts to obtain all signatures to the settlement agreement. 
 
 
 

 


